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AA/ORDER

PER Waseem Ahmed, Accountant Member:-

This appeal by the assessee is against the ord€omimissioner of Income
Tax (Appeals)-7, Kolkata dated 04.02.2015. Assessmas framed by JCIT, Range-
53, Kolkata u/s 143(3) of the Income Tax Act, 196&reinafter referred to as ‘the
Act’) vide his order dated 20.03.2013 for assessnyetar 2010-11. The grounds
raised by the assessee per its appeal are as-under:

“1) For that on the facts and in the circumstanadéghe case, the Ld. CIT(A)
was nut justified in confirming the addition of.R82,25,980/- made by the

Ld. AO on account of display rental payments ftessby wrongly invoking
the provision of sec. 40(a)(ia).
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2) That the appellant craves leave to add, alterdefete all or any of the
grounds of appeal.”
Sri Subash Agarwal, Ld. Advocate appeared on bedfadssessee and Shri Arindam
Bhattacharjee, Ld. Departmental Representativeaappeon behalf of Revenue.
2. The only issue raised by the assessee is thaCOdA) erred in Confirming
the addition made by the Assessing Officer IGr32,25,980/- on account of Non
Deduction of TDS on Rental payments made to vanaries under section 40(a)(ia)
of the Act.
3. Briefly stated facts are that assessee is aividudl and engaged in the
business of providing hoarding sites to the adskgi companies. These sites were
acquired by the assessee directly from the licérm@ners and on sub license basis.
The assessee is also dealing in the trading otthdsertising sites. The AO during
the assessment proceedings observed that the @s$assincurred major expenses on
display rental charges for Rs.1,77,62,130/- whigneapaid to the owner of the sites,
Government and to the sub licensee. The assessedectde TDS only on
Rs.45,36,150/- and failed to deduct TDS on tharm payment of Rs.1,32,25,980/-.
Therefore, The AO disallowed the same on accoumtoofdeduction of TDS under

section 40(a)(ia) of the Act and added to the tiadme of assessee.

4, Aggrieved, assessee preferred an appeal befdreCLT(A). The assessee
before Ld. CIT(A) submitted that there was the pagtrof display rental charges to
certain parties which was below the limit as spedifunder section 194C & 1941 of
the Act. But the AO failed to consider the samerduthe assessment proceedings.
Similarly the payment of display rental charges waisl to the Government where the
assessee was not under the obligation of TDS wsai#ion 196 of the Act.

The Id. CIT-A called for the remand report from #h® who, in turn, submitted that
the assessee has failed to produce the books oti@is; therefore the payment to the
parties was not verified. The AO also in his rethaeport observed certain
discrepancies in the details of display rental gbaras per the statement filed by the
assessee on 26.09.2014 and statement filed on.2@1¥) In both the statement there

was discrepancies in the amount of expenses splagi rental charges claimed by the
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assessee. Such discrepancies are recorded on @agemn5 of the Id. CIT(A) order.
The AO during remand proceedings issued noticed38¢6) of the Act to the parties
for the verification of the expenses. But in maages the notices were returned back
and in some cases there was mismatch in the figrean by the assessee and the
parties.

Accordingly the Id. CIT(A) disregarded the contens of the assessee and confirmed
the order of the AO by observing:-

“In view of the above facts it can be safely codeld that the statements filed
by the assessee are incorrect, baseless and matepulThis conclusion also
derives force from the fact that the assessee bagpmduced any books of
account so as to allow himself the leverage to geahis statements as per
requirement.

The assessee seems to have taken the pea of niasalaiify of TDS as per
sec. 1941 and 194C as payment made to the licemsaicensee to create a
firewall which will deflect any claim of chargeabyl of the TDS from the
rentals on payments which have escaped TDS. Thssess has purposefully
never produced any books of account so that theratent filed is not verified /
ascertained. Since majority of the notice u/s. 6336sued to verify the
transaction have returned unserved, the transastionth the said parties
remain not verified. As already mentioned earlidiscrepancies have been
noted when some of the confirmations filed in respdo notice u/s. 133(6) are
correlated with the statement filed by the assessee

The appellant not file any detail in support of lmigument that TDS do not
require to deduct on the said payments. The appieldso not produce the
books of account before the Assessing Officer tidyuvbe details filed by the
appellant. The details filed by the authorized esgantative of the ape itself
contradictory as mentioned by the Assessing Offitéghe remand report that
detail filed on 26.09.2014 are different from thetadl filed on 14.10.2014.
therefore, the submission of the appellant hasatoer

Considering the above observation and remand repbtiie Assessing Officer,
| am of the view that the action of the Assessinfjcé to disallow
Rs.1,32,25,980/- under section 40(a)(ia) of theoine-tax Act, 1961 is as per
law. Therefore, | confirm the addition made by tAssessing Officer of
Rs.1,32,25,980/- under section 40(a)(ia) of theoime-tax Act, 1961. This
ground is not allowed.”

Being Aggrieved by the impugned order of Ld CIT¢hAg assessee is in appeal before
us.
5. The Id. AR before us filed a paper book runnfrgm pages 1 to 80 and

submitted that books were not produced during rehyaoceeding as the assessee
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was unable to locate them. But the books of acsowete available and produced at
the time original assessment proceeding. The IR. & support of assessee’s claims
has also filed the affidavit where it was undertake produce the books of accounts
before the A.O. by the assessee.

The Ld. AR also submitted that there were varioagi@s to whom display rental
charges were paid and payment made to them wasv libbo limit as specified u/s
194-1 as well as 194-C of the Act. Thus, no disallace can be made on account of

payment to such parties.

Similarly the Id. AR also submitted that in respeticertain payments the TDS was
deducted at a rate lower than the rate prescribeéruthe provision of law. Thus no

disallowance can be made in respect of such payment

The Ld AR also submitted that certain payments vgeigect to deduction of TDS u/s
194-1 of the Act but AO disallowed the entire payrtseon accounts of non-deduction
of TDS u/s 194-C of the Act. Thus, the finding ¢fetAO is based on wrong
assumptions of the facts. The Ld AR in supportisfdiaim has filed the details of the
payment in respect of display rental charges degiche following details :

1. Parties to whom the payments was made after dexuctiTDS.

2. Parties to whom payment was made at lesser rat® 8f

3. Details of parties whose payments are not eligibliéeduct TDS.
The Chart filed by the assessee is reproduced below

“A. Total display rental on which TDS required te leducted u/s. 194C (at
page 7 & 8 of the paper book)

(a) TDS deducted on 68,68,932.00
(b) Short Deduction of TDS 55,26,122.00
(c) TDS not deducted 10,74,960.00

Less : Paid to AD wise India towards
Vinyle Mounting Charges
Wongly entered in the
Statement 92,200.00 _9,82,760.00
1,33,77,814.00

B. Display rental on which TDS not required to
be deducted u/s. 194C 19,54,464.00 (at page
27 & 28 of the paper book)
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C. Display rental on which TDS not required
To be deduced u/s. 194I 16,8026 (at page
28 & 29 of the paper book)
D. Display rental on which TDS not required
To be deducted u/s.196 (Govt /tCady) 7,49,589.00 (at page
2PBtloe paper book)

Total display rent 1,77,62,131.00 (at page
2 of the paper book)

In view of above, Ld AR prayed to the bench tooesthe matter to the file of AO for
fresh adjudication in accordance to the provisibthe law.

On the other hand LD DR raised no objection if thegtter is restored back to the file
of AO for fresh adjudication in accordance to tihevsion of law.

6. We have heard the rival contention of both partitnd perused the material
available on records as well as the provisions fralied upon. The facts of the case
have been elaborately explained in the precedimggpaph, therefore for the sake of
brevity we are inclined not to repeat the same. disallowance on account of non-
deduction of TDS was suggested by the AO in thearehreport on the ground that
Assessee failed to produce books of accounts ipastgp of his contention. It is
undisputed facts that the assessee produced bdokscoounts during original
proceedings as evident from the finding of the AQeproduced below:-

...... in response to the notices issued Sri Shydbaal, Accountant of the
assessee attended from time to time and producedbdbks of account and
other details called for.”

However, the assessee failed to produce the sarmggdemand proceedings because
he failed to locate the same. It was also submittiatibooks were not located as these
pertain to the earlier year. However in view of abddéinding of the AO, the possibility
of non-existence of books of accounts is ruled ©he disallowance was made by the
lower authorities mainly due to non-production @oks of accounts. Thus assessee
has filed a copy of affidavit undertaking to fileet same before the lower authorities.
The content of the affidavit are as under:-

“l, Sutanu Mahantdy, aged about 39 years, by octiopabusiness by
nationality Indian, by Religion Hindu, residing 848, Regent Estate, Kolkata-
700092 do hereby solemnly affirm and declare devi:
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1. That | am in the advertising business and mgsssent for A.Y 2010-11
was completed u/s. 143(3) on 20.03.2013.
2. That | filed an appeal before CIT(A) against #aid assessment.
3. That during the pendency of my appeal beford&F7, my A/Rs Sri Gopal
Kumar and / or Shyamal Das, Accountant appearedrbethe AO during
remand proceedings on 26.09.2014 and on 14.10.d4ikxd requisite details.
4. That the A/Rs could not produce the books obwatcbefore the AO since
the matter pertained to the earlier year 2009-1@ #ime complete set of books
could not be located at the relevant time.
5. That the AO issued notices u/s. 133(6) behiedbtick of the assessee and
never did he confront the assessee with the capiesplies received from the
parties.
6. That the complete set of books of account hawebeen located.
7. That the assessee now undertakes to produdmties of account before the
AO if provided with an opportunity.
That the statement made in paragraphs 1 to 6 alboedrue to the best of my
knowledge and belief and paragraph is an underigkjiven by me.

Deponent,

Sd/- Sutanuhdaty”

In view of above facts, we are inclined to give omere opportunity to the assessee to
produce books of accounts before the AO. Therefoneterest of justice and fair play
we restore the matter back to the file of AO fash adjudication in accordance with
the provision of law and in light of above statedcdssion. Hence, the ground of
appeal filed by the assessee is allowed for stalgturposes.
7. In the result, for statistical purpose, the appeal of assessee is
treated as allowed.

Order pronounced in open court on _19/02/2018

Sd/- Sd/-
(a1 HeEy) (TG TGET)
(S.S.Viswanethra Ravi) (Waseem Ahmed)
Judicial Member Accountant Member
*Dkp, Sr.P.S
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